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Pate state of Maryland or elsewhere.» 
voluntary transfer the use of 


the-insoluent creditors, <All his ereditors 


fact'that the-plaintiff, im the suit — 
his 


edvtoxattach: the defendants’. property as 

assignniemit-had ever been. made, or what is the 

sathe,jan attempt to agsign, without perfecting ij 

_ Phe court; therefore,..decided.-correctly in. 
Tpresuime,, is all they have said 

case, that,the pretended 
assignment was,ineality,none, and that it ought 
Ret: aay -binding. force-upon.a 
‘party ‘thereto, court have. not said 


\ 
a 


4 

gat 

a 

» 

4 

, 

‘ 

‘ 

: 

4, 

7 

4 

‘ 

> 

f 

. 


OF LOUISIANA 


Could: it then be possibile for'a doubtyet 
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delivery, of a ship sold, necessary to complete 
only; delivery of which the thing is susceptible 
ling been in''this case; and> that itis ail 
requisite ‘by the laws of England, the 
of the United - States, or even:by'thé-civil 
7 4 We. AMaling; it ‘was: the of 
Ashbarst, Buller and Grose, “that ifa 
sald whilst: at’ sea, the 
ship itself. “Ht is the only: delivery,-says justice 
Buller, the subject-matter is capable of.”: Agaiii, 
is the only evidence 


being in possession-of 
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necessary, yet it segms by the statement of faciiy 


| 
| 
‘Was none, between whatis'ealledthe erand 
itincumbent on him to:nse: any 
‘ 
bd 
— 

> 


the torche port where thertransfer 
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sale of 'a ship and cargo abroad is good; 


\ \ - 
y 


hel? 


require’) '(Preshming the shipmight' 
arrive in -theiport-of New 
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stances impossible to’comply with the rule 

as should. the vessel be at sea at the’ 
her sale, a symbolical is tantamount 
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effect, That, in fact, 
‘wae not made.. ‘By 
however, 4 Mastin, 21, 2, it qwilobe seen that, 
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‘estate in ‘the'trastees and, in the: case, 
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‘hold, forthe purposes of the 


cossary. to perfect: ity:°6 Martin, 
ease, of Fisk vs. Chandler: has 
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serve, that the facts in that case-were the 
as in this, and» that‘all. the: gentleman's argue 
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Butitis contended; ‘that the decision ‘of 
eourt in Lynch vs, Postlethwaite is inconsistent 
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will have’ its ‘fall ‘effects instahti, as 
the @hiole World and the Circiinstance “uf 
chattel Being aftérwatds brought iato‘a County 
accorditig to the Taw® of ‘Which the ‘salé Ww 

slate, aie ‘foreign | and foreign laws 
to be proven as facts.’ This todrt 


indulged parties, in establishing ay 
 tiddlar'part 6f the law Of 


toprévails, it is Believed, ‘in évery ote of these 
but ‘this, by. ‘the ‘production of books 
‘peports and ‘eldmentary works, that 
work: grent injustice, if we ‘rigidly refaved 
the ‘coutizel in ‘this’ respedt,, 
of the ‘cotmaren law itvoked ‘Wakes 


part'of ‘the statemient'of facts. ‘Neither vf thé 
tequire it, And both willing 
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ad they’ att by the 
the eourt of the United Sites for q 
respect, "to thilt*under” dur’ é 
supreine ‘codtt'of Massichdsetts determ@med 
“that thé bond fide couveyatice; of 
cargo, by deed, to secure the payment of ia 
the vessel being ‘abroad, at the tite ‘of the’ 
4s Valid ‘against‘creditors ‘provided ‘the 
 tukes possession of her without’ delay, Wer | 
DIN’ of sale; “used: ine afer the 
ponveyanée of vesselsj'and the” Dials of used 
_ shove case is’ indirect opposition tothe 
eidions of ‘court P Ts it~stange thibitic 
judgroents of two courts, deciding’ to” 
‘different systems of ‘iaws, stiould' be dissimilar? is 
| of Massachusetts arp’ evidence 
the ‘laws of that state, butnot of those of 
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that. bill of sale is, uot x 
4s. lysnecessary to transfer the property of a vessel q 
that it paises by..delivery. like: another chattel 
Se vs. Hogeboon al. 
Judge Story, in Meeker & al. vs. Wilson, 
by the common,law of England, a grant q 
assignment of goods and chattels is vaiid beg 
the parties; withont actaal delivery, andi 4 
D rly passes,immediately upon the -exe#] 
Gution the deed : but, as to creditors, the tie 
Me is” ‘aot as periect, unless posses: 
gion the deed. 4 Gallison, 323, 
is the ‘principle, which has. regulated 
im: the. decisions cited at the bar. 
“judge: continues ; ‘an: exception. 
the rule. is, where the possession of the 
is consistent with the deed, or where the pros 
_ perty, conveyed is, at the. time of théconveys) 
© and ‘incapable of delivery. . Inthe 
case, title. iscomplete, provided the 
gratitee takes possession, in 
ane the property: comes within his reach. 
The laws of Louisiana do not, it is 
cognize the last exception. Property does not 
pass here. by:contracts, bugby delivery :. tradia 
tionibus, non spactis: If the «ship: beea: 4 
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3 of thig conrt but .as at, that.time 


| be tested by, our:lawe- It be 
country ought. to prevail. 
Faither, there..neems. to be great: weight 
that.no delivery'can take place of 
The case ue distingniahad from. 
Massachusetts, and from.the evidence ad- 
ie to. us, from which we are to determing. | 
what ‘isthe rule of the common law of Eng. 
Jaud, we. conclude that the 


from tin pour of the parish and city af 


2 Beppe in this case, by the record, which the wards be dis 
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Was not withip, the state, the sale gnght not 4 
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the judge has certified;.to contain alj.the facts wit 
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to’ the jury ‘on thie’ part of 
fendant, ‘wild. obtained" a verdict} anda rile. 
afterwards Wad taken agaitist him to shew 
Why’ thie! “shold "not "det ‘aside ang 

a new trial ordered ; that days 
iven to éadée, the? rale’was ind 
idgment givei for the defetidalit, in 
“the verdict, without we plata 


“fon that the jud>ment proper t to have bee 
‘in. the ‘parish court was’ a judgment’ at 
cliarging the rule by Which the defendant q 


to shew No cause having been 
 phewn, ‘the rule anless enlarged, might: 
| made absolute, on the plaintiff’s motions 7 
it, it to have heen left open, notes 

been argued, to ‘have Seen him, | 


| It is,’ ‘therefore, adjudged’ and de- 
breed that the’ judgment annulled, avoided 4 


| and reversed, and that the cause be remanded, 
directions to the parish, Jpdge to reingiate 
rule and proceed the thereon, according w lage 


Grymes anid Canonge for the Dune” 
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timony, ;taken, in either ip.the case, and tet 4 
shape.of siatement.of factor. any others, .We 

re, therefore, nothing to do, but 

! Che, plaintiff, and appellee .has prayed. 

damages; which the law authorises this 

tpurt,to, in cases of appeals. taken,for the 

Sake, of delay only,,,..But, 

application, it was. his; duty,to bave 

the testimony himself, to euable.ns: 

Rotlling bpt delay was intended by, the appeal. 

is, t ‘therefore, ordered, adjudged. and dey 


for th he pint, for the de- 
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make, that a judgment, which had been 
Fe Pence against him, might be set aside, and that he ae 
| might be allowed to file his answer to the petition, 


dated: “bééomes final’ after ‘the’ 
thee days, if no: defence ‘be’ offered within 
period.” Bat, we are of opition’ that, these, 1 

pe judicial dys,” ‘in ‘Which ‘the cout holds! 


to. 


on. a0 affidavit that ‘he 


present ‘cise; it is 


parish tot in session three dayé 
‘the by defadlt, ‘aud thiree beta 


the defendant’s application to 


swertoy 


It is our opinion that the parish court creed 


nied the rig right of rue his defence 


creed, that the judgment ve annulled, avoided q 


defendant to sewer, and jo pod | 


Hennen for. the plaintift the defondant in 
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om the court & the 


Bo far as it relates to the. dowry, their tight 
Butyit is contended, onthe partofthe 

they ought’ not to be 

@editors sof their’ father, 
amount of because 

on the: part of the plaintiffs; it is 
‘very’ probable that fuller and: 
property possessed 
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District.” | | 
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the. death. of the mother,, 
is true, thas there, is. 
that thie. property, was during. shige 
mata ge bat cu the dilution of the commun 
every thing balden and wifes 
is to be presumed common, 
_ As to the second. the. 
right of preference, it is:necessary first to 
mine by what lve cae is | 
by the.present coder by: the-anciént laws off 
the country, -should they-differs. of whichvit id! 
tohenquire, wo: believe}. from: 
tiffs originated before the promulgation’ of 
code, and.thatithey must be»ascertained 
community. 
the. property -of tators and. 
favorofimigers, began to operate withthe tatoru 


ship, which takes place in’: various*ways; either? 
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v ledge o over other 


of ie Gf of justice ascume 


priviledges which. heloug.te the 


office. ‘With the commencement.of: thege mast = 
also begin the legal mortgage on his property, =~ oa a 
this view of the mid subject, we are ph 

at the by. the, plaintiffs 
since the’ ‘death of their mother, ang 
though their claim carvies es: With 
“We preference, to mere personal 

e are also of opinion, that the below 

of the defenilants 
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Blectathe prop- "The. petition states, that the.defendant, Lagion) 
the 12th.of June, 1519, payable, 
the defendant, Johnston, or his. order, sixty: 
days after date, which the latter | for a 
coubiderati ‘endorsed to. the plaintiff 
Which, having been for collection 
linters Bank, was Protested, on the. 
Aligiiét Yoltowing, whereof the deftindaat,. Jobn-) 


to the places of most 

designate thé dwelling‘ of 

pay:the note: for ‘is honor. 

» dohnsoa,in his answer, denied-being 

ed to ‘the plaintiff, and required proof of 

“demand from the maker, as well as of the dad, 
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Planters Bank; thatthe notewas patintobis 

made no.other demanid than, that stated it the 

protest; that heigave gotice'to:the endorser‘on 

the t7thibetweew the huurs ofnine = 

‘olBpéticer deposed that he has ‘known''the de. 

fondant, Laston, in‘New-Orleans for about two 

and a years ‘he: now keeps, and 

about, eight months ‘past has a grocery ing 


during: that-time ‘he has’ resided: principally: fa: 

the stm in his own’ mame, ad 

NewsOrledne and ‘kept: a store: before) 

‘at the time; of and yeince' the protest; thatthe 
not: made. by. ty 
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oa There.was! judgment inthe parish 
the plaintiff against the maker of the ‘note’; 
enslorser fas ‘held’ to be-dischargert 
"The first point, which’ presents itself 

wliethér there was. proper’ | 2 
gpand made from:the maker. Is evident 
‘that he-has, for upwards of two years 
preceding the: day.on which ther note sbeca 


part.aff with hin ‘namie over this 
alledged: that his residenceias anknowil 
tothe plaintiff, and are left to infer that 
as so.to: the notary, from the informdtion 
gives that he inquired for 
places. ‘The endofser'having received the nbte’ 
feom the maker within short! peridd, at thé 
sdf the; protest, the «presumption ts 

thatthe plaintif® afight on application 

been — rovidoned 
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apparent | obtaining knowledge of he. 
the demand was to he ie: tom 
to be inferred ‘that ‘no other was resoried 
that whichis mentioned, viz. an inguiry. 
| from- persons: accidentally. pabblic placer, - 

seems: note. was: givew to: be. 


inquiry in due time.:. | 

‘sheriff found the maker of the note, andi-eerveds) — 

the process of the-court,om lim, 

that, of his, agents, itis useless:to 
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nee Krom the nezlect ofthe 
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mation om the court of tt 


can. Of Ni “Orleans.” 
not be made af- ae 
‘Manet; J. “delivered the 


owt the note; wade by -the'defendant, duly: endorsed 


“The: properiy of the: 


"After the trial | | 
tworwitnesses had been examined, 
motion was made: by the defendant ‘that 

attachmentibe dissolvell.” “Piis: was ‘resisted’ 

thie on “gronnd that "thee 

motida’ was’ too late: the law only permitting’ 
‘such a motion to be made at any time, beforp | 
the trial ‘of ‘the cause, Martin’s Digest, 546, 
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ease i submrted tous without argument. 


nature of plea dnvabatement, and, 


in perfectiyUhe same. Tt ought, theres 

made in limine litis: and cannot 

he tral of the couse begun 

“he patich court-was correct 

signatures of the makerandenforer 

Two witnesses depose that they: ‘have oftelt’ 

shen the. maker writes and 

subscribed the note: this. so far suffices 

thie respect, Sith’ regard tu:that ofthe endor- - 
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mere beliet of a | witness, -without-ahy. adel 
ditional :circumstance, raises;-but the: slighiliegt™ 
presumption. >If a man, with: whom. 1 
Teast “acquaintance, and of whom 5 know.tigg 
disadvantageous, : offer’ me a: note, will! 
hélieve-dt Genuine; and hot-suspect himiof 
-frand.> Bot thie beliet wil 
me to stake a-large sum thereon: before 
so, I will expect something further. 


that he. believes; raises only: the slight presump, 
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property of others, cannot proceed, 

ich results. the inspection 

» or whose letters iwe have. 

Feceived, is: prima facie evidence, 
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reed, 'that-the: judgment be annulled, avoided 
reversed, and: tha: there be: judgment 
the defeadants,.as.in ihe case of a nonauity with 


bey 


‘on his own plaritation for fourteen the 
after Which the slave escapad, ‘anid tins sed 


-of'a number of witnesses; "it 


fetters ‘and: itiforméd ‘the plaintiff ‘of the: 


sever beén heard of since. ‘There wile he ac 


that‘the'defendant arrested the plait 
on Sunday, secured him it sirong 
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capture, propesing -te:purchase the-slave.” He g 


the detendant’s request, inchising | 4 
sum to defray the 

In the mean time, daring “al 
Petweenthe Thursday “aid: Fri 
arrest; be effected ‘hie es 
ee tter of the plaintiff*to friend 


the slave might be taken to’ a blacks” 


«portunity to,send. him to. New-Orleany. presses, 
itself 5: bat, if none could be had shortly 
the witnesses such as precluded thm 
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3 the get of te defendant, in mann 3 


amb him to jail;’&e: ‘He contends that; te! 

the d¢fendant»did: not comply. with: the-requit’ 
ofthe lawy bie must-be liable forthe con 


tov'abandon his own-work and go 
negroes to the-justies:* 
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 disproven, and the implied charge of neglect 
which the defendant was!bound 
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away. 


latter escape in the mean-while,-it is 

thatthe taker up is to. bear: the:loss. 
_debet ouumofficium esse-nociogun.. ‘Taking op 
@-ranaway slave is generally a kindly 
4 

“Bho law of this cage is prety plain, andthe 
passed on it had but two facts. to.cona: | 

Did'the defendant: weglect to carry. 

slave thagistrate, for too long « time? 
ly sande are far. from socing that they 
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of the! of the slave; does tet 


the, “holes the, verdict. and indzment 
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of the defendant, Ow the contrary; 
‘We expressions therein. ‘whielr wight 
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Theaction 
4906; vine instituted the defendant his - The testator 
tis execdtér put her in’ pe prestribe wn-- 
der his will, a a 
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Moreau, for the plaintiffe.. 4.. The: 


de mala vide,twrpes persone. Gregmia 
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itheir brothér anutitled, 
— to have:the will oftheir r an 
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voked by the defendant, as'it was repealed iy 
a posterior one, which’extends prescription fi 


disposition; iw the’ laws "of 
|. Alphonso'the wise. Recop! de 
Indeed the Partida 6, 45; 4, 
purely ’real, but if’is'clear that these, ike 
years. Sala, Derechode Espann, iv. 10° 


the plea of prescription of five’ yexrs, ‘frum ‘ex 


Cicising the’ action inaflciost 


should have that of nullity, which was'tierete-’ 


fore prescribed by 


will th void, either pablic or 


fone} ifa\pablic tue, the nothry, whotecsivedigy 
—soniot having been present at its. making: 
de Cast. 5, 4, 1, of the old edition; 


10) 48, 4, Febrero, 4,49) pid? 


vate. one, because it is not'attested by the 
patent number of witnesses. This is fatale 
cop. de Cast.5,4,% 
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Waste, 
geived :by a.notary,iand fixe in 
Mecop.de Qagt. Buty according 
were:bat four, instead. of five, witnesses. hg 
dejendant contends that the. Spanish lawyeradg 
all.agree, as to: the necessity ofthe.will.being 
made before five, witnesses, and that many,hold 
that suffice. This, isithe-oned 
Only when the will: is.made;in 4 place,inwhich 
than, three. witnesses: cannot. be procure 
Tei Ip hiciere,sin.egcribano publico que.seanaig 
menos,.cinco testigos, vecinos, segunidiche 
fuere lugar. donde. los pudiere ah 
no, pudieren, ser avidor cinco testigos ni escrin 
on 0b dicho lugar, a lo 7 
Ree. 5, 4. net te ded? abo: 
thenijonly in.cases which the willis 
made, in places so thinly inhabited,'si:locus sii 
ite devertus, as Gomez: says, that no 
three, that a willy with 
Gamer 3.de. Foro, %, Axevedo. Recopa 
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“the Law of the recopilation cited) 
| held that if was made inspresence 
witnesses only, ina placein 
Which votary could*have been had itwasivalid; — 
4 While maintained therconteary 
tending that no didtinetioncould 

bees’ to prevailed’ # Derecho. veabde 

 _ Neither is the will valid, 3s an oral one* for 
thie number’ of req in 
Of this kinds) °Pebrero, 

oD another ground ; as it was not by 

testator, by forshimn:h Partida 
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4 
re j 
e 


that there be a title. transferring 


perty,; as. a sale, donationor will. Part. a 


will in. this case is not such a title, begs) 

was uot: proven, aud possession decreed | 
 underyit, contrarily with the heirs at law,.whg: 

ihe instituted heir cabnot, of his. own 


Vised. to. him when | there: is an, heir at law. 
he. does,:he forfeits: his 
kolensis 


before the judge andthe Spanish law did nat | 


As it does not appear that the defendant wag: 
sent inte possession by the judge, the presumpsi 


| just tithe the:ptescription of thirty years} 


ing: proof which: prs apposr: 
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that 


rial whether she believed she had one. 


tative tide canoot supports 


303, verbo, 


[bis true, error: on the part of another may 


| gender putative title sufficient, but the 
expressed in what-cases... Clef desloie Romai- 


nes, loco citato, ff. 441, 40, 5. 4, Domat.:4, 85 


be: -prescriptions ‘of ten’ and twenty, 


| cannot avail, because’ the will; under. which 


defendant’s: title: repts; is void in-ite 
Generally, void. title caunot 


for it is as. no title, Pros’ 


seription, n. 86, La Porte, 25, 26. 0.8, 

_ principle is the same in the Spanish law, 

Gregorio Lopez in his third note,on Part: 


bay of the: prescriptions: of tem and : 


‘iste. Ain titulus mullus provatat 
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then’ according 46Parts'®, 49,18, ‘that wi 
"whderstind Lopes. law: mentibng 


only property*held andere 
we ‘cannot “then; without 
pressions; exténd\wliat Lope? off 
of prescription under’ void'title, to itimovedble 


pled ofetie: French and our laws, which 
consider the’ preseription ‘moveable prope 


sufficiently important to be submitted” | 


6, 481, art, 90, 489, art. 70. 
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‘sessed im good faith, may preseribe 
among presenty:although there exist.a posterior 
will 2; We: admit, that there: are exceptions. to 
the-general principle in:this:cases 
cited to the/one which disallowa# pres 
scription, under a putative title: Wedhave sliewn” 
of the Spanish lawpand onby 
the exceptions imust 
ought not to be extended. a 
putative title may -berthe basis of depreseriptiony’ — 


cited in’ Part. 6,:144-75 isi nob 


splutelyvoid 


is-aveided by a postérion dawlincay 
4 pacitates from being the basis of a prescriptions: : 
point ot iformy faint or | 


ig-unknown, may nevertheless be ia 
form, ‘and: it is such aowill “theta 


Korif-the 


voked, was void in point offorin, 


onesto prescribe wader; ity in 
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cle’ to preectiption, as to immoveable propertyg” 


without being the case of moveable, 
resulting defect of form which renderedjill 
irregular ‘and illegal: <«Men,¥ says: 5 
“make legacies of moveable things, ina wipe 
which is aet valid according to law, or 
such iby will and revoke it by | 
other,” &e.. dd ot tee 
ja point of ‘fetta: meant, wig 
Wills are spoken of, which are aot valid 
‘eotding ‘to law, or the incapacity of the: | 
or instituted: heir, as we may see by and bye 
order to prescribe, says Sala, there must’ bei 
legnh reason, a real and existing rule. 
debe existir real y verdaderas | 
Derecho veat de Espana 
Deucapio, non precedente vero titulal 
non potest. C.'7, 20,4. 
: "The Reman law has a striking example of 

petaciple that an title be: 
_ of a prescription in the case of an adopted q 
song in C.F, 88, 
silences. discussion: a provision that 
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7 the basis of th prescription of 


years. Civ. Cote. 188° att, 70." 
Althongh the wilt “and death Gr Carrel, 


4806, be. anterior ‘to ‘thé -promalgation | ‘We 
Bods, i in 4808, wé contend that its dispositions 


tiie prescription invoked by 
defendant... Prescriptions. do ‘not’ ‘resale. 
bat from, 


acquisition of it 
eonditions, more favourable to, the proprietor. — 
The defendaut, if she,ever could. preaphibes ac-. 


“in ide form, did not actually she 


period. of .prescription;began to run-, Xf betore 


completion a new lew, abrogaied: the former, 


 -and.prevented.s prescription yndey, mull 


Aes to thedefendant’s incapacity, on the 
F concubinage, to ‘inherit‘to the prejudice. 
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that it suffices 10 refer thereto. 6,4, 


. 
+ 
ot, / 
t 
q 
it 
‘ ¥ + 
A 
3 ‘4 
7 7 va 
> 
> i ‘ 
4 


IN THE SUPREME COURT.” 

The reason why. the th the form 
is, fatal. to prescription, i is that the posses 
ures cannot | alledge his i ignorance of an apparent 

fect. - gnorantia Juris non excusat. 
des lois Rom. 863, verbo, f 
34, 6 332. 


Hermon; for the The 
and sistore of the whole’blood of Jou 
deceased, claim his estate frou: 


sal beir-by a will made the 25th of 


open and notorious concubinage 
their brother, previously to,-and at the time wa 
_ Wie death ‘and che is therefore, infamous ai 
to be instituted heir. 
The will itself is aed 
"proved. by the-court of probates,. on the ath 
at Ae request of the execu 4 


“The, plaintiffs, in “their ‘Petition, 
“united what was considered as two actions 
the Roman and, 8 Spanish laws; the actio q 
i testament, which embraces the first ground § 
“and te whic brace 
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‘the Spanish and ‘io favour 
ascendants and desendanis, disinherited, ¢ t 


disinherited, totidem, vePbia, and. the, 
cause mentioned i in the will, Partida 6; 10. 


testator, however, ‘Jeaving ascendants por 


could disinherit his brother with- 
out giving any. teason. for itin the will 


express words. were’ ‘necessary. to. “effect it. 


otro con razon, ¥in~raxon. E-aunque 
mencion del en el testamento, puede 
fijos, nin. otros que desvendiessen del dela ina 


nin padre, nin abuelos; fuerad ende, — 


establecieese por su heredero a tal ome; que 


enfamado.. ado. Partida, 6 
‘provi are made ia 
Partida, 6, 8, 2. E como quier que ‘non fa- 
9a, emieite del hermano en el testamento, nin le 


dewe ninguna cosa de lo suyo, non le pertenece 


el otro su 


Batt wae required thatthe heir shoul be.ex- 


 Deximos, que-el hermano puede. deseredar at 


provisions of our statate, to be ‘instituted at the 
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“establecido’ p por ‘heredero, fucsse 


last forbids: the institntion of ‘an jheir of 4 


“fame; mala, Suma, aud the latter, | n heir ‘of ball 
ile of infamous, mala vida, 0 
The contend, that a coilcabide 
“ie braced in the 


eas above description of persone 3 and! 
point, opinions of Spanish commentat 


Tn reply to this, To thal all 


-mentatgrs refer to the: Roman or cannon iaw, 
tan = of their opinion ; and | no one of them ‘ 
ounds his opinion upon the words of the 
a fact, the only semblance of, such an opinion 
cin the texts to be taken from, the 
which, is are used: as synonj~ 
mous with mala fama.and “enfamado. “The com 
inion, Sed fo the vty of 
explaining t preceding words, mala vida : 
itr part of the, iigelt, ‘Partida 6, 7,4 
where it was necessary to make t the same 
} lions, the words, mala vida, are e omitted, and 


word, énfamado, only used. Tn the Partidf 
8, By the sanie. provisions ave likewise’ ree 
. ated, ‘and. the word, enfamado, only used, 
of thee reasons only, T 
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, are 
when ‘provisions of he 
proof of their error is drawh from the 
Partida, 14th title, where are’ mention 
the different, desctiptions of womeii, than 
wives, with whom men | ‘may live. without a 
temporal ‘punishment, though, ‘they 
sin. “In the three laws of this title, 
Tous provisions are made respecting baraganas,’ 
; expressly declared that it” 
* is lawfal fora an to take such an ome: nay q 
3 some-cases, are resiricied.to them 
apd forbidden to. marry, Assuredly then agth; 
we -mainiain.of, their moral. 
be disabled from taking as legates the, 
laws whibh.recognize their existence. ot 
‘the. lawe of, the Partidas on this, subject, yet the 
Spfion ingficions testament is barred by 
years. ‘The defendant has. plead prescriptio 
 ggnerally to the petition of the, plaintiffs: 
ten years. elapsed. between the é 
int took. possession of the tes | 
the. institution of the suit,. rag 


at 


Douce Deximos, que si alguno que fuespe 
‘ heredado, eallasse fasta cinco anos despucs 
of heredero ouiesse entrado en da heredad det’ 

testador, que de los ginco anos “en. adelante: nom 7 

podria querellar : e maguer 8 se. | 
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Le 49, 5, with the Paratille and: note of D 


mostrar razon per ‘non 

ere ‘non dever ser oyido 
Digesto, 64, ‘953. and in “the codes of 
Theodosian and Justinian. Codex Theodost. 


‘froy. Pothier’s, Padects of 


menti : as to’ the ‘second ground on which dip > 
averting the will to bé null 
that’ thereof gives ‘no tight 40° | 
‘Landwer, that trom catefal 4 


amination of the text of Wovisima 
lacion,: (léb.' 10, tit. 18, 13)" where we have 
all the: formalities requisite in making’ willy 
not appear that ont of tiem 
in ‘that ‘of Joseph Carrel. 
. no where said, not’ even by a single 


commentator, that the will muat be | 
“the handwriting of the wuthty. ‘te’ contrat 
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‘But eapposing the will to be void, 


~déwn the will” from the dictaiion of the festator 


“foreigner, and in case ‘cannot write, it ma 
be done: by person acquainied 
fo “both which Fases the 


Tt was not necessary ‘that the witnesses : 


ae notary ‘should’ all have been present atthe. 


“game time the testator declared to them 
will: iti is ‘even dsdal for the notary ‘lo write 


the absence of all witnesses.” Febrero, ibid. 


“no. Aid if the testator at any time before 
Re or after the will was reduced to ‘writing, declar- 


it to the notary, ibis valid on the same prin- 


‘the reasons (not appedting/ on the ‘face 


q tliat have been alledgéd” by thé plaintiffs; even 


then ‘they cannot ‘nitintain the ‘present adlions 
it is batred by the lapse of tem-years, 
it‘ could not have’ been disputed ; she 


had éyery just reasoa to ‘believe the’ will good 
and her possession’ of the estate of the 
7: “Tegal, when the court of probates had approved 
= of thie will and authorized the executor to dis- 
“charge the legacy it ctittained. Civil Code’ 108, 


nesses have only. to-siza the 
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it camnot be the:hasis of the. 
rine on ‘the yoth article of the Civil Code, 
‘Which is as: follows: | 
ibe respect, to form, cannot become 


this. article ‘observe, that. may 
“pall tiles: whigh however “may. serve | as 
the. uprescription of, ten, and twenty yea, 
“Let us take.the example, put i 

44, of person instituted. heir by: a: wills 

| sequently, revoked, though. uoknowp ‘to the 
In this, case, if the heir has been fo 
of the estate ten, years, not kpowing that 
‘b. the property against.all claimants who 
present. Such, is: ‘the,,provision .of this 
_ thesPartidas, and such would ‘be, the decisigngt 
ander our own ‘There, though, the 
ity.of, title is incontestible, ibis not, apparel 
“ent.on the face of The will was not i 
,Woat,then ‘ig. the Jimitation to, be, afixed 
‘General principle, of .our code? ‘Plainly 
that affixed iv the text; a defect of forn, ape 
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‘if all requisite forms, were, ‘pursued in making it, 
tere mmayche titles defectiveig 


she does, not claim it within ten years 
pf, her purchaser. woud, 4 
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cases, if; the nullity is 

upon during, ten years, it is top 
point of. view. in which, the 
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aust. the whole in liarmony’ with the Portida 
19, ‘which hat wat Leen ‘abrogaled ‘or 


“Wherever the defects in form ‘of 
its wullity; those who ta | 
advantage theteuf, it’ mast be withil tag.” 
doPmigntibus, aibveniunt t 
“Phe douinsel “for thie’ 
these auithdrities and principles which’ ate 
oppose the options’ Pothiée,) 
Pothiét; Presetiption, Wo:'26 $85, ‘supported: | 
ie not ty Pothier with ‘ais’ 4 
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it, was. necessary. for. the, defendant, to,be, 
Possession af :the testatar’s, estage by the, 
was tus duty, 


the rights pat the 
dant in, possession, (Pontida 


on the provisions vf it ;Cip..Code 303 ;,art; 7 


court that)the action of the .plajntiffs is 
_tainable,and -Ahat the defendant's title by 
think it, therefore, 


the, defendant, -been, permitted to, pravacthei 
‘sums, paid. by, her fyr the testator, 4 
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q and what she 

The executor delivered. the the 
@ testator tothe ‘defendant, with the knowisdge,— 
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of dks jes have 
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the decigion of, this caper, 
to, any other, points than,the folowing; 
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> bain ti fk sly.then. it was a'proper fact for 
art. 
Means aken & mos 
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2.‘ Is the defendant's title 


saying that. there. 


lew, 


removed : instituted 
det’ Which “hie fa Geelared ‘to be ‘dai 
‘much of the law of couree, 
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mother: ofthe testator. We 
aphose:persons: whom the Spanish lawe-deem in- 
famous bat.taking for granted, 
to:dupport the construction of the abeve lawsas, 
qndisted son -by.the. plaintiffs, the cinatitution 
heinfamous 
for then, no application being .uecessary.on the 


the inheritance he. shall. aot there- 
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tact Before and in law 
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of time would-be fatal duriag which 
aoe might neglect to bring suit against the instituted) 
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“before the jadge, end cause tht: 

 herited) brother* canniét complain: 
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@él Karmano. ‘The defendant therefore, if the 


she would judgment: in her favour 
{ mauner as adisiaherisony for 


be maintained, if not — 


geteral ruled for -kinds prescriptions of 
“Tt a fPinciple well 
provisions® do Hot repeat 
“tiny” subsist With 
‘against the action tnofficiosi testanienti is 
‘Fepealed by the Tit: 10, book’, ofthe bral 
opitacion, which ‘provides ‘generally, ‘that 
“shall” Be ‘prescribed “by “twenty 
real oF iniked 
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about, sine the-opinion..of this, 
wasted, in proving that .this . will 
chy as, jt appeared, to be 
the face of. it ;, that an instrament.outwardly pay 
gays thatia, title. defective in, point of form. ball 
be: the basis of prescription, what does | 
title, hich, though apparently, goody 


i has come latent defect? Certainly not. .. 4. 


— let-us see whe 
— 
tinctions resorted.,to b 
d..to by. the plaintiffs upon. thats 
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“faiths for he to: know: thé-defect of 
form which his title: shews, and 
what«does:good faith — 
him? Orrdthe® what bevomedof the 
Wiis 


defect whichshe mist? have ‘to wit) het 
‘incapacity to inherit from Carrel, 
Jetsltrue, ‘that; "iPthé latent 
he: does: notipossess iw gooditaith 

bé of sound mind, and prescribe andersuch a 
“title, absolute nullity : 
“pttem bance menftis emero, con- 


But if til to be wild, 
under pretence that I was ignorant: of his inces 


: 


Pe” 
AY 


7 
& 
t 
= 4 ~ 
i 


q 


&, 
‘ 
a 
> at 
k 
4 
4 ~ 


of her incapacity to inherit. 7 

Bat the law; as we have seet, is very different | 
‘Far from mwakiug the ifstitution void; 
made itonly voidable, at the ‘suit of the 


be heard, -The defendant was capable oftitn 


beriting: jber title was: gone 


4.will io. every. respect valid; atthe end of | 
has prescribed ander.a. will appareutly 
feck in, point.ef; form... The; objection of 
plaintiffs; to. thie will, just:ititle, on wha) 
prescription. .would.run, does; not ‘appear 
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ARTIN: 1 the opinion ofthe 

petitioner instituted: this suit, as one ‘of 

itors of the insolvent, in order to set aside 

proceedings | of the meeting of. the creditors, 

the ground: that they were: recorded jn 

Fresch language, ‘The district court: having 

| It thie court that he 
Teappeare 

of the meeting of the creditors, of 20, josol- 

went, are judicial proceedings... ‘They are order- 

‘by. the.court,. and constitute. a part of. the 

"proceedings: in the auit, instituted. by, the debtor 

his, creditors, and are the basie on which 
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for the 


powessor, court. "Theplaintiff sold tothe defendant 
slave, and took his promistury 
‘not being paid at taatority; he obtatied 
der of seizuré of the’ éxhibition. of W 
mortgage, executed by the vendes. 
person, Charles ‘Tessier, Who ‘had 
from the-defendant, ‘and who nade 
sale, and ‘obtained of! 
for. trial, and judément wit given for the 
| tains alt the futts, unit 
understand the reasons the decision... 
debt ‘is ‘proved, the ay 


Whenthe fron..the court of the third district) 
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ip. the bands of third, 
“without having first obtained 
against the he ought to. have given 
foe the amopat of the wote, and 
have bis pemedy aflerwandy 
creed: that. the}judgment of 
-angglled, avoided. and reversed, and that judg: 
‘ment, be entered for the plaintitf, and 
againgt the ‘defendant, and appellee, for'the 
‘eight hundred dollars with costs, ‘except th 
if the which be sup 


themant.. 
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wlaiming torbe she. owner of the-elave 


A question’ arose ‘on’ this’ application 

of sale from Kuighi; the defendant's’ vont 
“Was. private and-had been recorded: 
the'hook which he kept for such 
parish judge, ls this euch a 
affect the rights of third persons ? Wem 


3 Sof opinion that it is.,” The. object ‘Of recording 
private bill of sale is to give ‘public notice of 

existences Surely’ the notary’may as well 
notice‘oftiis own acts-as of those ‘of 


we see no-good reason why -he should’ 
principally where if is dot possible for 
have it as.is the case 
hie actual possefion, not: take | 


if 
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a ween paying the amountel 


dante: 


to'the 
dont of the statestbnt had 


snif‘Jevied “on quantity of dry. goods in 

08° tho: 90h af November 4848, : 


ahipeliant his mortgagee on a. 

absentonavoys 
2 ~ not ‘be attach- 

ty-in it, whereupon 


having'appointed: Ww. R. Palmer his. agent, 

the avowed. | intention, of progeeding 

Yahi Baltes, end reftirning in'the-fall; ang 

Palmer, having beard the above, 

many, deposed. he, believes: the. facts, to be 

tha he: expecta the defendant. every. days, 

believes. che would have been. back. before, they 
sickness. prevailing in. New. 
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as abvont from tho Th 
hment was’ afterwards on 
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the same 

the other acts ou. 

Jt seemig: tohaye been the 
of the: defendants, in cases.of attachment, 
hot, enlarge, the, privilege. granied..to | 
creditor Mim: ons of 
he lind. of absence or: nonsresidence, — 
q ‘wath defined in the act of 1805 
and im cur: epiniom does, 
3 that the of ‘the court 
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talcing aud deléation wave of the wile: anit 
fora prayed’ might be decreed to 
color of airthe “slate, pay 
‘and detention, and be enjoined ir the meauw 
gout ofthe from gelling or otherwise disposing of the sla 
that fis deputy marshal’ of 
Uitited States, for the Lodisiana didtrict, 
the slave, named in’ the petitionysby virtue oft 
of the court of the 


the jurisdiction of the stato 

to: arreaty or in apy. 


ie slave. be the. ptoperty of ‘the 
‘Wrorred it to be that of the tinsband, 
Lhe district court gave: (judgment rat 
plea to the be sustained, an 
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execution had issued,  Lastic. he 


the ‘counsel, it only pointy 1820: 
the court & quo, was the plea’to 
tlie the Only vant 

distvict, appointing’ the: deputy! 


‘the. petitioner, in Apr. in, the’ ewpy> 
“ment of hee grounds of com. 
Jnade,,6 regulated by ou state 
8, May, the. court of le Unit ted St 
jutiediction of suite, ag: 
court cannot, by means.,of, - 
its limited jurisdiction, affyrd.to the plaintiffs, 
lief, in the aqme, manner, asithe state; cc 
dogithen, the. state court, of necessity, must;bave.. 
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every person, may come hefore court with 
wire.) of. assembly, concerniag the executiqy, 
of the (jadgments of: courts, authorizes; the: clerks 
writ of execution, directed, to, the, a 
shexidfof inthis state, where the pea 
mand. payment, of. the-dlebt,, andsif | 


» Make the same out of the personal, estate: of the, 
defendant; and in defauit thereof, then out 


thie’ slaves’ “real: ‘estate, 
salle. thereof after” ‘adyertising this ‘sate’ for! 
Only’ ad 
adit Sale the’ 
mast be levied : on of 
| thatoe ‘Any. other. "But 
the sheriff ‘actyally seize away’ 
Which he’ responsible 
owner,” any ‘other’ pétson would Be, 
truth, the’ sheriff} levies’an: exectition 
atts at’ his ‘peril; lie! inust ‘take éare ‘not to 
fringe’ righty,"or to 'interméddle with 
property, of third persons: for.if he, | 
he is a as 
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hat 
Martin, Abr. 459. 
the remedy ?—It is an action, in recover 
‘the property so ‘unlawfally seized, or the value 
‘thereof, with damiages for the ‘wrong done, el. 
Practice, 556. Black. ‘Rep. 832. 3 Wil. 
son’s Rep. 809. But, where the. action i for 
recovery ‘of! the property, it would be frait- 
, Tess, unless the: wrongdoer, could restrained 


‘This consideration justifies ‘the 
making him the party’ defendant, « the court 


making: an order enjoining the sale of the: 
property, until’ the rights of the party can he 
q heard ‘and: decided on: Uuless. this mode 

_ proceeding can be maintained as egal and cor- 


for the injury.’ Shall the plaintiff havea fa- 
svorite’ and trasty slave seized and sold for the 
‘debt of another, and have no iieatis of prevent- 
ing it? shall his jewels and his plate, which h- 

has inherited from his ancestors, be seizediifhd 
sold’ in’ an tnlawful’ and he have 


“iments to prevent it? 
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where the cause of action originated, it toust 


‘institated i in where the defend an | 


The act of 41805, 26, § 4, says. the ae. 

which shall state the bames of the parties, theip 

place of residence, and the cause of helo, aud 

conclude. with a prayer,. act of 1814,c, 


; any law the | 


“Iti is, a no importance 


on ments ma issue. to ap 
judgn yi 


parish in this state, directed. to the sheriff, | 


| when, therefore, an, execution. issues. from, the, 


court of the district. of New. -Orleans, to, 


sheriff of East, Baton Rouge, or to, the parish.of ‘9 


Ouachita, and a contest shall arise. between the. 


sheriff of such parish, and a third. person, 
one who was not a party. the execution, 


7 ‘tion ‘shall, be by petition ; ‘addressed. to the. Court 


§ 1, provides that no person shall be. sued j in 
civil ,action, in any other. parish, but that 
wherein | he, she, | or ‘they, shall habitually ree 


eoncerning, the, right of property seized by. the,” 


sheriff, that matter, if it affords cause of 7 q | | 


to such ‘person, must, the 1814, 
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fal act of the sheriff, inflict'ng injury to the person 
or ‘property, the action is. between: him “and the 
person injured : aud the plaintiff, in the-execu- - 
tion, is not at all involved in these matters. 


This. subject came under examination in’ the 


eases of Meunier vs. Duperron,3 Martin, 285, 
and Prevost & wife vs. Hennen, 5 Martin, 221. 
But it\is a plain 


down in~ the’ district court, is, that, in the 


supposed, of the execution from Orleans to 
Quachita, that although both the. plaintiff and 

defendant. in this new: controversy reside, in 
Owschita; and the property in contest is also 


there, that the action for redress of these wrongs’ 


be instituted in Orleang; aud the plainiiff 


and? defendant, and the witnesses or the depo- 
"sitions aré all tovhe drawn to” litigage, and te 


iple. that he’ who does 
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whieh of the constitution, 
as by. the vivil code, thust;be:the:parish 
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the *injured: party was 


his petition at Orleans, no'process upon 
issue to the parish of Ouachita; to stop ithe sale. 


to’ cite'the: ‘offending party to appear. 


“cause there is no. law authorizing it: ‘and be | 


it is inconsistent with our system of coi 


and-contrary to the express’ prohibitions of, thy 
of 4814::The sale, therefore, of the Property 


illegally seized, would-be made. 7 
© Tf alf suits mast: ‘be brought in the parish | 


where the defendant: resides, is there any thing 


in the nature ofthis 


court incompetefit? 


‘spire to teach us, that questions about the right 


of property, seized in execution, should beter 


cided inthe most summary way, and withthe 
_ least expense to those concerned. 

By the’ jurispradence, ‘as practised in. 
‘and in the United States ‘(unless 
ana shall Have different rule) the 


property seized by'a sheriff 
summoned instanter. If they find it to be the 


property of the*defendant, he ‘may’ sell it, 


‘that ‘verdict ‘shall excuse him from damagers 
the owner or claimant can ‘still have his’ action 
for the property, or the Value ‘of it. 5 Bac 


Abr. 186; 4 Sellon’e Practice; 556, 7. 1 
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LOUISIANA: 


a, ‘petition to, the judge. praying; 


restoration of the, property, and an injunction, ar. ben 


interdictign to the sheriff to sale. 


Je 


.This is very, easy, when she 


_ingthe same parish or district. where,the. execu-_ 


_tiom, isaged.. Butewill be;very.-difficalt, if; uot 


when the seizare; is. ‘in another 


tricty out.of the const whence, 


the )éxecution .iseued..: Unless,.,the, question of, 
be decided. by the, judge. of the, 


district, in which the-seizure ds 


the ancient laws,of ‘Spaim are inconsistent; 


assembly, theyare not im force: 


herew. ‘If cannot,be applied. 
tice te our! local! )institutions) they: can 


effect here. None of'thembut euch 


with: our ag 


apengonsistent svith the Jams. — 
legislature,.are) io force ;with .as,ior, have: any: 


obligation; upon, jor. afford a,rule.,.of conduct, toy; 


the citizens of courts’of, this siete. 


| das,.if examined, accurately, will, be..found., to, 


haye,no principle,inconsistent with those I;have, 
although the Spanish, practice anay. 
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tion ‘of this. case; there is renlly 
principle or ‘practice between! thelaws Of 
var. atid those ‘here's ‘saving; 
prohibition against defetlatity 
the’ paristiefhis domicile 
fp ii proceeding exection; any 
chowld arise respecting the Tight 
not the défendafi(’s judge shall 
“mary cognizance vrinformation of the 
the’facts: Ard ifthe fads: the opposition well 
7 fotinded, ‘he ought not itorseize -propeliyy 
at' most, only rile to-stew' what ought 
done in such a case; before the judge, who by 
OF Cotirts Gughtte hear theope | 
position, or claim’ of right to ‘the 


4 
ey. be 


= 


to be seized,” ibnt actually and 


away and about to be sold by the 


this would be the fulerpretation 


Spain, in a.case like the one now under. discus- 

sion: and Iam persuaded that. such should'be 

-— 6th laws of the same title. 


The first provides that shalt 


put in execution by the judge, who rendered 
them, .if the thing is in the place,” Butifitie 
in the place, what is to be done? Why the 
‘same law proceeds | inform us that when it 
is in another place, the judge of that placeshall 
execution, | er the judge may. 
some other to. as the Alguazil, &c.” 


We are, furthermore, informed by the 


Jaw, and by the sixth, « that the property seiz-— 
ed is to be put into the possession of the plain 

iff, to -hold until the defendant makes payment 
But if he will not pay it with-' 
a reasonable time, the judge shall permit him 
; fo make sale of it: and: if ao one will purchase, - 


whether through fear or partiality, then ‘the. 


jndge may pase it to the plaintiff, 
price as he.may adjudge it be worth. 
hus’ we find-that in the judge who 
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of the place where the: thing 
pply these laws to a case easily — 
Phe judge of the first district at Orleans, | Tene 4 
ders a judgment, which cannot there be execukig) 
because the thing’ or defendant’s property 
~at Ouachita, then the judge at 
the third law of the Paniida | 
‘BAYS, if, in proceeding to execution, any 
arise about the right of property, 
about to be seized, &e. the judge shall: take 
summary cognizance, &c. of that matter.” What. 4 
judge is this whois to take summary cognizance, 
Is it he, who is-about'to seize the proper 
ee: which i is disputed, or is it some other ? Lolly 
that the plain meaning of it, as well the proprie 
of the construction, shews it to be who” 
is putting in execution the judgment. | 
“What is said in Curia Philipica, 2, 26, n. a4 
evidently taken the ty 
Partidas are ‘the’ text of the’ 
: ee: Curia is a kind of abridgement, or text yer 7 
the law, as well of the 
Recopilation, & | 
Upon comparing them will be 
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oF ‘eTATE OF LOUISIAN he 


: can. vary the law ofthe, Partidas, 
/_ 4% where both books treat of. the same matter ; 


$f there. should be any doubt, it will be found Doss 


principally, i in that obscurity, which arises.from 
"too, much brevity in the Curia, and may be ex- 
plained. by looking into the. at. large, 


Haying shewn that,.as own legisla- 
P tive, acts, as by the laws of Spain, the matters 
controversy in this case, are judiciable in the: 
third district ; and. whetber. any other,,or some 
other court, might have alike jurisdiction of the 
controversy, I think they can form no ground 
for denying to that, court jurisdiction where the, 
plaintif has made his election to sue there. 
that, court the’ power legally to hear ‘the 
plaintiffs ease, and to decide: on their. rights, or 
| | has it not? This is the question, and 1 do not. 
any thing: in our its powers 
are denied. | 


‘isthe correct one, ‘will be found by. consult. 
ing the commentators.on the same law i 


Febrero, 3, § 6, n. 359,. where. it is ex-- 
pressly said that the third opposer shall make 
a his claim before the judge who executes the sen-- 
and those cases, where, the claim ia. 


That my of the, of the Parti 


4 


3 Curia. Philipica. lustrada, 2, § 26). a 
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, Dose & war. the duty of the judge, to receive the claim, bug 
must decide on it, although be acts by 
requisition of the’ judge wlio pronouticed the: 
penténes, because the sentence is not impugned: 
such claim. Bat where the oppositivu teudg 
to’ annul the sentence, or tu make any alteration 
then the judge, required to execute the 
tence shall receive that opposition and seadit 
to the original judge, for him to adjudicate 
to'ask a particalar attention 
these commentators, because they ere so play 
gud fallto my purpose, and thé reasons 
gatisfactory that'I am pereuaded the court wills 
find that the application of the law of theae 
Partidas been wrongly made tie ‘Ground 
the decree of the’ district court. 
Now, as we have’ no such practice: iis that 
Spain, of the judge executing his own sentence ay 
when if'can be done in the'place of his juris: 
distion, and when it cannot be done there; df” 
sending it'to put in ‘execution by the 
of another jurisdiction, we must come at the | 
If the sivetif? hast judicial powers, ‘be 
 etand in the place of the Spanist jadge, but 


‘ 
— 


date.i@ not fromthe judge, it ie: derived from “2 
the luw, iw virtue of hiv office; the: writ gives 
4 In Spain, the is + the 

| ‘and the property deposited until payment bat, if 


the judge has done with it: 

Bot’ the sheriff, like all others, must be ous. 

the court in thedistrict where 

resides; and where he acts. It is then to the: 

Age of dintriet; the third person must 

ply te have his rights determined de 

rendered in the cause ; his Complaintisofmat- 

foreign to it; and if his claim isidecided 

"in his favor, it has only the effect of restoring to 

his rights, and does not in any manner im- 

those. of the plaintiff in execution against 

and the execution likewise... 
In Spain the judge stays the 

when that is ‘decided 


a \ < j wi 


execution of them, as the: case. 
& When returos the property. to the 

van he then “proceeds to seize other properly, be. 

where: the property i s seized, ought, upon appli-: 

cation, to suspend the sale, until he can. decide) | 
onthe claimant’s tights.’ But in doing, this,;he 

@oesynot: conflict: with the jurisdiction. of the: 
eourt, who adjudicated . the. first cause, neither, 
does -he stop the execution, of the sentence, 

the, execation; he; steps the, sale off 
that specific , roperty. which. the :sheriff. 
wrongfully, seized. But, after, this 
the sheriffmay proceed to sell, other. 
the defendant, and may sell 


Hae States court; from 

“the execution’ issued, "jurisdiction of the trea 

“pass complained of? 

From what has ‘already ‘been it 

tlie contést is a new one, and does not bea 

federal court. 
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that the right of controversy tout 


4 “the'right of property, claimed by the third per- 
be, and ought ‘to be, decided on by 
judge,’ ‘delegated to make execution’ of the’. Van 
sentence, ‘without transmitting the complaint to. 
the primitive judge, who had adjudicated the 
Because this new controversy'does not 
‘the nullity: of the nor does 
“tend i in any manner to modify it’ 
“By the common law of England, an op 
lies” against the sheriff for taking pro- 
sperty ‘of wrong person in levying an execu- 
Bacon’s Abr. tit. Sheriff, 'n. 497,8: Sel- 
&c.—Of this there is no doubt. 
action of trover, for the property so taken, 
will also lie against the books, 
cone of the: United States 
by these rules and: these principles. “This is 
undeniable. 3 Cranch, 387. Case of trespass 
court. martial: 2 Wheaton 4 to 12. 
- «We will now see whether this case can be 
rough before that court, and if it can, is the ies 
plaintiff bound to sue only there? 
a act of congress, sivingjuriadiction; Woxite 
it to those cases, where the matier in dispute 
in five hundred dollars, and 
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‘Jan. 1820. 


Diatiiet where the United are plaintiffe- or 


alien is a party—or the suit is between a citigegy 


of another state; snd this joviedition ie concalll 


Rent’ with the state courts. Here we are:to aby 


serve that the parties: are to be citizens of 
ferent states, and one of them must be'a 
- of the state where the suit is brought, for if they 


‘are both citizens of the same the 
court has no jurisdiction. A 

The ‘courts: have’ been very strict on 
may be seen by several cases 
Cranch, as well as in other reporters of caste) 


4 Cranch, 348. 2 Cranch, 


267, Se. Se. 
In the present controversy, all the 


.citizeus: of -thie state ; and, therefore, 


federal court. cannot entertain jurisdiction 
‘that case therefore, the court of the third 
--triet, by the laws of the United States, was the | 
only court in the world, where the suit could be 
~andintained for the recovery of the property 
therefore, the cases was properly brought io. 
third district, the plea to the jurisdiction 


ought to have hewn disallowed. q 


for the defendant. Understanding thal 
this controversy had been settled by the parties, 7 


no preparaiiua was for aa argument, an 1 
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oF THE state or. 


the to which it supposert to rise. 
chowever, havitig heard the observations - 
counsel’ for the plaintiff, deem: Dose 
apology necessary, I cantiot concéive: that’ 
any which the most ma‘ure consideration 
sould give, would be different at all from 
1 not state the case itis clearly’ 
in tlie record. - Fhe attentiow of the court’ 
4 wiil be. necessarily” drawncto the execution vg 
judgment of the. court of the United Siates, 
the petition and ‘answer, and the decree. “Phey 
9 a case, very unlike thiat labours 
The only question is thisi: ‘cay 
interfere with the process of a court of 
United States? Tn this case, property bas | 
q ‘seized hy the marshal to satisfy av executiin,:. 
person interposes and says ‘that if is. 
property of the défendant in the exeeutiiny 
obtains an injunction: from state court tor 
stay the proceedings, until: the property canbe’ 
ingquired. into. The ‘court, on being 
4 q quainted with the natote of the application, dis- 
“Misses” its own injunction, on the. ground 
want of jurisdiction. The supreme ‘court 
“gow asked to reverse the judgment'and to order 


a Vou. Vile G3 
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Distt. ton, The plaintift’s counsel contends thers 


in all this, no clashing with the. powers: 


court of. the United States—that it does 


i Va concern the suit, for that has advanced as far ay) 


- the judgment, and is at an end; that it doeg nob 

-. affect the execation, but only lays hold of hem 

property seized. What is the order of the stated 

court? It enjoins proceedings, under an exes | 

cution, Now, if an execution has nothing’ 

with the cause, there is then no 

_ ‘with the cause, before the. court of the Unite 

States: and.then it follows, that that court site 
merely. for the purpose of deciding, in the abel 4 


: ptract, that a debt is, or is not due, and has 1 no” 7 : 


right nor/power. ‘to secure to the 
‘the fruits ofits judgment. 


ing of jurisdiction botween the state courts, 
those of the United States, should be avoideds & 


fot enjoin proceedings of a state court. ion 
tine and. comity require that the be courts 
should observe the same rule. 4 
“Lt is attempted to consider this as a question 
of trespass against the. deputy. marshal. Aa. 
examination of the record will nqt support any) 


Nothing is, more, important than that all clasheig 


the case of Diggs vs, Keith, 4 Cranch, 179, 
it is said that a court of the United States, will 
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to cay that 


of trespass: cannot be brought, i in’a 4 

against ap officer of a court of the United’ 

States. But, here, although something’ about 

Gamages be said in the petition, yet the prayer 

‘is ‘that the proceedings be stayed on the execus 

tion, and an enquiry gone into as to the 
property. The order of the state judge, grant- 

jing the injunction, is in compliance. with thé 

prayer, and the effect has been to stop the sale 

the property, ‘seized under an execution iss 

(ued out of a court of the United States; and 


we are told that this ia no. with 

Turner, i in T am ignorant. of thee 
grounds, on which the defendant’s connsel'im-) 


agined this cause was setiled, and gratified that 
with success; to. present. my case 
‘court as it is made out in the record: suit for. 
__.the wrongful taking and detention of my cliént’e 
lave. My hope ofa final judgment in: 
es'ablish the fact.: 

The defendant has cought to avert the jog. 
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__-janetion provisiogally obtained ; but this would | 


brits of our case before it. 


#3 


Toneously. sustained.  If-ehis object was 
veal, what ‘he calls-an interference with the pros 


cess of. the “federal. court, the proper cours@ 
would have been a motion to dissolve the in! | 


required an affidavit that the slave. is the 

property of the defendant in the execution, w hich ae 
could, not safely be made. The counsel declare 4 
himself unprepared to deny our right of action, 

al least fur damages, i in the. court in which wg & 
brought our suit. Yet the. object of the 
was clearly to defeat our attempt to bring. the  : 


is clear that the plaintiffs had a right to sug 
for the alledged” trespass, and that. neither 
defendant’s commission as deputy-marshal, 
the writ of jieri. facias, alluded ‘to, can. afford” 
him any protection, if the facts set forth in 
petition be rues 
We do not mean to say, “that the. injnction | 
- obtained, i in this cause, can. be so enforced as to. a 
prevent or delay the execution of the. process, gf: 7 
court of the United States; but, if, under 
“color of it, the defendant has committed a tress 
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4 hel in the opinion of this court J. 
dissenting) suable in cher. courts, for he i is not 


suable in those of the United States. 


Tt is, therefore, ordered, adjndged and 
creed that the judgment of the district court be 
annulled, avoided and reversed, and this court 
proceeding to give sach a jadgwent as, in its 

opinion, ought to have been given, in. the 
trict court, it is ordered, adjudged and decreed 
that the plea in abatement be overruled and set 
aside, and the. cause remanded, with directions | 
the district judge to proceed to the trial of it, 
6n'the merits: and it is ordered that the dees 
fendant and pay | the costs of this’ 


> ~ = 


from the court of the third 


i case was perfectly ‘similar to the. 
preceding ; differing only i in ‘the circumstance xe | 
that the slaves, who were the object of the suit, gee 
were not. the property of the wite of the -de- 
fendant, in “the district “court of the. United a 
but of another person of the. same family 
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"ARGUED AND DETEROIINED 


SUPREME couRT 
“oF THE | q 


STATE or LOUISIANA. 


ae 


EASTERN DISTRICT, ‘FEBRUARY TERM, 4 


"LEFEVRE ve. BARITEAU. 


“23, 


wed Of New-Orleans, 
DERBIGNY, J. delivered the opinion 
court. _ Lefevre, the present plaintiff, was formers d 
ly defendant i in a suit where Bariteau, the —- 4 : 


sent defendant, claimed a balance of accouni¢ 
against him. The claim was sent before refer 

ees, who reported not only that Lefevre owed. 4 
: nothing to Bariteau, | but that Bariteau was indebiem | 

ed to him in a sum of 1235 dollars, 83 centage 


that report was made the judgment of the court, 
go far, as it settled the demand formed in. that 7. 
suit; bat so much of it as went to award a bal, 


ance in favour of, the defendant was not confirme 4 a 
because the ‘defendant could not recover 
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took. a bill of exceptions, on which 
‘turns the to be decided on 


Feb. 1820. 


dismissed. The present suit is now brought to: 
‘that identical balance, and he‘offered 
that same report as evidence of his claim. ‘The Basrraav: 


defendant objected to its introduction, and being 


‘case, cannot be used in another, unless it” 
was made the judgment of the court; andcom = == 


“sequently that a report confirmed in part is of no 


force as to the rest. The reasons are obvious 
» and many ; but among tliem the plainest i isthat, = 
the. case where: the reference takes place, 


“the defendant, knowing that nothing farther is | 


~ be decided than that which is at issue between 


parties, may waive any objection to the 
» fects of the report, and suffer it to be confirmed 


for so much as. he considers to. be just; but, 
- the greatest injustice might be done him, could 
report be afterwards used against him, be- 
yond that which made the jadgment of the court, 
for want of opposition, 

~The report could not be recnivel in evidence, 3 


any shape ; ; it could not be offered as a judg. 3 | 


for i$ was no judgment, without the 
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: eases INTHE, SUPREME, courr 
of the court ; “it could not be produced! 
3820. 
we 8 ‘testimony, for the. referees, far from being 
act as' Judges and hear the 


“It is, adjudged anit 

all that the judgment of the parish court be 
anbulled, avoided and reversed and that this 

‘case ‘be™ remanded to be tried. anew, with: 

structions to the judge not to admit in eviderita, a 

in. support ‘of this claim, the report-of the refere 


-fendant 


The court frown the court of the first istic. a 


not give 
@ny reason, in 


| de “delivered the opinion of the court 
fault phd, This case is, in all its circumstances, similar 
to that of. Allard ¥s. Ganushau, determined. 
this court, at March term, (S17. + Martin, 66% 
reasons, in support of the judgment 
being completely applicable to 
Case, it is deemed useléss ‘now to 
Stare decisis is ‘a convenient and 
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in ‘law, a court of justice, ‘when required, 
ought to examine the quéstion, without | 
“session in favour of its first opinjgn. 
the'case under consideration, we have 
80, and cannot discover any good cause ti 
an alteration of the construction, ta. 
the constitation add law, in the case cited! “Phe 
A a decision in that of Mo »teerrat vs. Godet, 5 Mart. . 


 §22, has been refered to, as contradictory to tse” 
former but the apparent inconsistency of the’ 
judgments, the two cases, ‘vanishes ‘on thie» 


4 _ slightest examination. ‘The latter was at'action 


onan dnliquidated demand, wherein the court is 
bound).to’ interfere and ‘fix the quantum of tie 


debt or damages, and being bound must, 
aecording to the provision in the constitation, as- 
sign reasons, for its judgment ; which is not ne- 
céessary in cases of liquidated claims, which 


Tt is, ‘therefore, ordered, Adjudgea and de- 


4 affirmed, with casts... a. | 
q q Grynes for the plaiati, Mayhin for the 
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 Appeat, from the conte of whe third 
The véndee. J. delivered, the opinion -of, the: 
{is not bound to This case is submitted to us. 
i§ war- 


any, argument, on the part of the appellee, the 


ued, ‘appellant. having failed to. appear, on A the dye 
does nbt, the 
action -is against the of 
title to a slave, described in the: 
whom, he bought from Martin L.. 
who sold: as sole owner and warranted the tile, 
the The answer of the defendant. denies anv richie. 
title. 
artion, as set-forth bythe nlaintiff, aud 
all the allegations in,the petitions 
‘The facts azreed upon by the 
evidence spread on the record, fully 
all. the material allegations in the petition 
that Hannie sold the slave to the plaintiff 
©... that the defendant boand himself to warrant the? 
tifle, and that'the slave was taken “from the 
_ chaser by ‘the:judgment of a competent 
the time of the eviction. the vendor 
dead, and his. representative was called a 
 warrant-and defend the title of his vendee,: 


433 Whether the and 
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a lieved that he is responsible ‘tothe plaintiff and. 
rit appellee, in Mamages... At is true, that he was. 
“pot called to defend” ‘the title, ‘according to his 
the: eontraet, inan action of warranty, oor in the action. 
which the defendant.lost the slave. As sure- 
the ty doubiful whether the. latter was bound 
to call him io warratity ‘because the vender is 
rather-to’hé Sapposed to-know the theans of 
the fence than his surety; Pothier. Contrat de; Tente, 
» p priviledges of. a yendor, the. neglectiof : ‘ 
‘vende, i in failing to call him in tom fefend 
suit, no other effect than. to. the war- 
56 Fapty to cease on proof, in the presents suit, that 
the warrantor had sufficient grounds or. ‘means : 
of defence, to bave obtained i in his. 
ha. favor, of which he could ‘not avail himself for 
‘Wantof baving:been dalled on. Civ. Code, 355, 
art. 64, Thie species of defence has neither 
pleaded nor proven: nor wasthe excep» 
of the discussion. of the. property. of 
debtor “used asa defence, admitting 
that the defendass is in.the. situation of a sprety, 
Which would been useless, ag it is age 
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“This i is an action to compel the def 
‘to the. plaintiffs one half of 
a custom house bond. in whi : 
was bound with them as surety for. M’Masters 
Koo. “who failed fo pay it, when it becatie 
due, and. who ‘fave since become insolvent. 
The plaintiffs, having paidt he whole, now or 
one half thereof from 
surety. ‘3 
Fight to recover is on the 
ground ‘of the’ Uiiited States having a lien on 4 
‘the cargo, th duties on Whichywerg st sev ured by 
bond, which’ was put, by the principal oblic 
zor, in the possession of the plaintiffs. Noo ob- 
jection is ihade'to their right affaction. a 
There cannot be any “doubt that when ‘bonds 
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it, in theyhands of a bona fide third pos 
sessor, in his own tight. 
the present case, it appears from the tésti- 
that the curgo was-placed in the 
the ‘plaintiffs atid appellees, to secire them tip 
q “advances which they had made to Masters. 
co. and not as a security “for'the paymant of 
custom house bond: a great proportion pf 
it lias been sold and the proceeds applied to thre A 


before the failure ef the persons for whom, 
the parties to the suit are sureties, and ‘the faire 
| of the transaction is,not to be questioned. 

4 Whether they would have a tight to, retain the 
~ ‘part. of ‘the goods which still remains in ‘their yi 


Possession, iu ind, against a priviledged credi- 


tor of the i insol nts, may be questioned... But a Oey a 


as a creditor till he shall ve 
ete of the bond, i in which he is a co-surety 
‘wiih the plaintiffs, “What priviledge he miay 


acquire by subrogation to the Tight. of 
Biates, it is feed|gss now to i inquire... 


‘ 
t 
he 
ty 


of these advances. | 
'This*contract, is presumed to have 


United States, the:importer is at liberty to tdies’ 
pose it, as -he pleases, and there. exists.no Bate 3 


the defendant and appellant cannot be consid, ; 


be 
> 


a 


a bond, for the'principal debtors, ho are 'insold | 

th 


Tt ig, ‘therefore, adjudged. and 


deféndant.. ©. 


DENIS Bayon. 


“Maruews, J. delivered ‘the opinion ‘of | 
itis, court, is a case in’ ‘which ‘there. is. 
Statement of facts, bill of exceptions, special 
Verdict, or a ‘certificate that tli® record containg 
the alll the evidence’ on which it as “deci 
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is assi ned as as ne 
been given, as required the. f 
geetion ofthe 4th article’of the constitation 
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Grymes. for the plaintiffs, Duncan for 


the treasurer wrote to the 
desiring him, in pursaance of ‘the twenty- 
first -séctiun ofthe act supplementary-to the 


creed that’ the judgment be annulied, avaided 
 matienfound. inythe:record on which judgment ~ 
be remanded; with: directions to the 


defeudaat, 
THE STATE MONTEGUT AL. 


nthe court of the frst district.” 


of the cout! will be moved. 


that atrea. 
Ont the 19th of November last, a. treasnry “exe- execution 
gation issued, directed to the. sheriff of St. 
the Raptist, af which the defendant Montegut is mest for 
sheriff, and the other defendants, his. sureties, 
for the taxes of the preceding year, mot ac-ccuion. 


counted for. There being coroner in‘that 


severdhacts relative to the revenne «f the,state, 
to nse every: exertion fut the of the 
fam due. 28 
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The plaintiff i in proprit v 
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ing him: ‘notice, that on the 29th’ he slrould makes 
a motion im the court of: the: district, to 4 
force the execution, issued by'the treasurer. 


Montegat, om the 15th of:the’same month, 


copy of: this létter was served’ on all the de 
fendants,and- on ‘the 29th, on the attorney. gen 
jeral’s the: dis:rict* cuurt gave 


against all the ‘defendants for the arrearages| 


taxts mentioned in the execation. Theda 
fendaute appealed, 


The attorney general attended; prepa 
this court’not to’ notice the appeal, as in, 
- Opinion the. state was not snable by any of herg 
citizens : none of whom, be said 
her into court, ‘even ‘by appeal.’ 

He also desired the court to tale’ notice 
_ the citation of appeal had been served on him 
~ alone: while it could aot be served on an abu 
Homey antes the principal wes éut of the state, 


The defendants that 
court had /erred in giving judgment. for thé 
state, as ‘notice ‘had been served on 1 
that any judgment would be,moved for, 


law bavi ing that the juriediction 
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of this. should. extend: Bastin 
where the matter in dispute 
of three hundred dollars, civil: cases, im,which 
the, state.is a,party,.are necessarily, included 

neither the constitution nor, the 
“made: any distinction, the court cannot) make 
thorized: to act:in suits in which the state.is 
interested,, shaving been’ served, with the.cita- 
“tion of appeal, having! attended in: thisvcourt. 
a dismissal, without pleading what = q 
now calls an illegal or insufficient service 
abatement, this, court: is. boand to. proceed 
to the examination. of the case: ou ‘its. merits.. 


be ‘The: district court has not given ‘any of the 
on which: its judgment is “grounded ; 
but the judge has certified that the record) 
| contains all. the evidence on. 

“Weis. true the age the, 


to obtain judgment on motion, or to 
a proceed: in any other’ summary manner, after 

giving to the ‘party te ‘days notice, “He'saw 
fit, in the present. case, to inform: ‘the defen- 


a that he would a to. the 


i 
& 
| 
4 
a 


‘cagne IN THE SUPREME, COURT | 


‘On this, we see not that it -was either 


force. 

The Srate necessary or proper for the defendants to 
pear. “Phe execation could not acquire any 

additional strength by the order of the district 
court that it shoald be put in force. If tdi 
‘ they amight as well remain quiet at home, ie 


they had no valid reason to oppose to the ‘motion 
But, 9 notice of a motion for an teder to: 
fpeasary*execution in force; does not 
siificient to authorise the court to prism 

ounce judgment, for the sum mentioned 
therein, with: interests and costs, The execu: 
tion not: carry. ‘interest, and under it the 
money could ‘be raised by the sale of the pre ‘ 
_perty of thé debtor and his sureties only..Un 


a “der the judgment, their bodies are rendered | | 

‘We are, of opinion: that the 4 

q erred in giving judgment for the state on this a 

notice, at all events in failing to adduce 

'Teasons on which its judgment is grounded. 
is, ‘therefore, ordered, and-de! 
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appears to us that it could not grantiany other: 


“aware of any law that authorizes, or: 


the interference of the 


‘court’ in this respect. 
is: true. the attorney is 
—fovpreceed in any other sammary but 
summary way, alluded to in the act, must 
be'a-legal one; unless summary arbitrary 


\~ 


“The daly we can- is, that 


general for ‘the. state, 
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WIKOFE vs. TOWNSEND Ale 


from: the of the: first district. vendor 


out Vie 


opinion of the court. cals, 


against the defendants than that which they had Tar 


been informed would -be. moved: for, viz. that 
the execution be put in force... We not 


defendants, withhold the price of a lot of it 
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408 “CASES! In THE SUPREME | 
alledging they: were. Ted! into” an error’ by th 


Space shewn 


Feb 


of ‘the ‘defendants on the :premises, and thers. 
vacant space, which 
consists in the ed as’ the ground which« was for sale, telling 


lot, and 
Of thitty him’ it measured two hundred: feet on Bienville 


 frontbelonging 


to another, the Street, and one hundred and twenty on. 
part. street ; ‘that he gave this defendan: to 
derstand, asthe latter thought, that the lotvex 

dred feet in- tended over the whole of the vacant: -space,. 


elude the thir- 
to the next inclosure, and it ‘turns out that” 


twenty feet front, on Bienville street, of 
gronnd are the property of another person... 47 
The defendants do not complain that they | 
were not put in possession of a lot of two hu 4% 
dred feet on Bienville street; but they say that | 
they were shewn a place to measure 
hundred feei, while it incloses two hundred aad 9 
thirty, and that, as they were induced by 
misrepresentation to the sale 
» We do not think’ that this is an error whickll 
vitintes the contract. The defendants, under- 
stood they were purchasing a space of two han= 
~ dred feet in front : they knew, or at least must 
be supposed to have known, what extent tht 
was. If they wanted to themselves’ dit 
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| that the judgment of the district con be 
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THE STATE OP LOUISIANA 


Feb ‘1820... 


3 but, if relying on their own judgment they made 
any mistake, the ‘real 


Irundted fot, they avmistake: Tow 


“It, ‘js, therefore, er, ‘adjudged and de- 


from the court the first istrict.” “If twe 


J: -delivered the opinion of the court. 


» signee sell it 


| The defendant is sued by, attachment On tWO and credit each 

promissory notes, The process was levied on 
property of his. in the hands of W: Boyd 
SON, who being. interrogated as garnishees, an- his 
“swered that they were the Consighees of a cargo afer the 


general issue. 


shipped to New. -Orleans by the defendant and pleaded, ther 


the firm of N. A & Jno. Haven, and that there saree 


the property 


remained i in, their ‘hands a, balatice of 584,97 at is not 
due to the defendant; and an one ts ‘the 


tx 


other shippers. 
There was: an. te loud 
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CASES'IN THE SUPREME ‘count 


‘one of the garnishees, to prove the 

signature, the counsel of the latter inquired gf | 
_ him, on what ground ‘the had asserted in him 
answers to the: ‘interrogatories, that the defenm | 
daut was owner of part of. the cargo there imal 
tioned; and was answered from a knowledge 
- derived from the defendant’s letter, and infos 
mation from the captaia. The question | 


to. and the exception overruled. 


, The di istrict court was of opinion that ca 
piety attached, being partnership 


, was not liable to the attachment of the defends 
ant’s private ‘creditors, and dismissed 


It appears to this court that de: answer was | 
irrelevant. ‘The defendant had pleaded 
general issue, and it was too late to compli 
-of ‘an irregularity in the execution of the prog 


cess of attachment ; bat this does not affect the | | 


- ease; laying i it aside, we find the interest of them 


defendant, in the property attached in the hande 
of the garnishees, sufficiently described in the .. 


“Thete i is any evidence of a an 


: 
— 
; 
“4 
Hie 
x 
‘ 
: 
| 
i 
I 
t 
- 
— 
4 
— 
3 
j 


| “a other joint owners of the. cargo. joint 
ownership was at-an end, with the transaction. 
in which the interests of the joint owners 
7 united. By the accounts, referred to as part of igs 
the answer to the interrogatories, and which are 
‘the only evidence of the defendant’s property im 
Ee =the bands of the garnishees, it appears that he »— 
is entitled to $584,97, for. one half of-the cargo, 
vag 


and stands credited with that sumr by the gar- 
nishees. This severed demand ef 
atiachable for his debt 
the We do not mean to intimate whether part 
vership property, viz. the share-of a partner 
8 it, cannot be seized by his private creditors, as 
the district court thinks: the solution of this. 
_ question being unnecessary in the present case. : 


It is, ‘therefore. adjudged and de- 

3 ereed that the judgment of the district court be 

‘annulled, avoided and reversed ; and it.is or- 
dered, adjudged and decreed that the plaintiffs 
‘recover from the defendant the sum of five . 
hundred and fifty-one dollars and seventy- nine | 

= cents, with interest. at five per cent. from Sees 
inception of the suit, and that the garmishees 

’ b> pay the said sum out of the clear funds in their be 
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COURT. 


e. credit‘ of the defendant: in their-hooky 


‘bole 
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costs” 


pay. 
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and that the -defen 
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